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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 85-19-M
PETI TI ONER A. C. No. 29-00159-05508
V. Docket No. CENT 85-37-M

A. C. No. 29-00159-00509
PHELPS DODCGE CORPORATI ON

TYRONE BRANCH, Tyrone Mne & M1 I
RESPONDENT
DEC!I SI ON
Appear ances: Eve Cnesbro, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Dallas, Texas for
Petitioner;

St ephen W Pogson, Esqg., Evans, Kitchel and
Jenckes, P.C., Phoenix, Arizona for Respondent;

Bef or e: Judge Merlin
These cases are petitions for the assessnent of civil penalties filed
under section 110(a) of the Federal Mne Safety and Health Act ("the Act") by
the Secretary of Labor agai nst Phel ps Dodge Corporation/ Tyrone Branch, for
al l eged violations of the mandatory safety standards.
Stipul ation

At the hearing, the parties agreed to the consolidation for hearing and
deci sion of the two docket nunbers (Tr. 3).

They al so agreed to the followi ng stipulations (Tr. 4):

(1) Phel ps Dodge, Tyrone Mne and MII, are subject to the Act and that
MSHA has safety and health jurisdiction over them

(2) the citations were duly issued and served by NSHA;

(3) there were 57,120,000 tons of ore and waste fromthe nmine at the
Tyrone M ne during the cal endar year 1984;

(4) the Tyrone Mne and MII| is a |large open pit operation;
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(5) inposition of a penalty in either or both cases woul d not
i npai r Phel ps Dodge's ability to remain in business.

Based upon the print-out submtted (MSHA Exhibit PA3) | find
the operator's prior history of violations is good.

Cent 85A19AM
Ctation No. 2092265

The subject citation dated Cctober 10, 1984, describes the allegedly
viol ative condition or practice as foll ows:

The conpany posted a list "m ner representative" dated
10/ 4/ 84 on top of the miner representative list received
by MSHA dated 10/1/84. The company list has two additiona
nanes dated April 7, 1980 and the other 12/26/83. A copy of
the nobst current status list presented to the conpany and
MSHA is only posted at the safety office bulletan [sic]
board where not all enpl oyees can observe the list of the
m ners representing them Tony Trujillo said he made up
this list.

30 C.F.R [40.3 provides as foll ows:

(a) The following information shall be filed by a
representative of miners with the appropriate District
Manager, with copies to the operators of the affected m nes.
This information shall be kept current.

(1) The nane, address and tel ephone nunber of the
representative of mners. If the representative is an organ-
i zation, the nane, address and tel ephone nunber of the organ-
ization and the title of the official or position who is to
serve as the representative and his or her tel ephone nunber.

Section 40.4 provides that:
Posting at M ne
A copy of the information provided the operator pursuant
to 040.3 of this part shall be posted upon receipt by the

operator on the mne bulletin board and maintained in a current
st at us.
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The facts are undi sputed. On the bulletin board of the mne safety
office was a list of mner representatives and alternates dated Cctober 4,
1984 (MBHA Exhibit PA5; Qperator's Exhibit RA18). This list has three mner
representatives and sixteen alternates. Directly underneath this list on the
board was another |ist dated October 1, 1984 which was the sane as the one on
the top except that it had only one of the three mner representatives and it
had a certification by the one naned m ner representative that the |list had
been subnmitted to MSHA (MBHA Exhi bit PAG; Operator's Exhibit RA17). It is
agreed that the two additional mner representatives on the top list were
proper mner representatives who had submtted the appropriate designation
forms to MBHA (MSHA Exhibits PA8 and PA9). The top list was therefore, a
conposite put together by the operator fromthe separate fornms it had received
fromits mners which they had sent to MSHA

The regul ati on does not specifically address the situation where multiple
forns are separately submtted to MSHA and individually given to the operator
I conclude that the list conpiled by the operator and placed on the top on the
safety office bulletin board, was a sensible, fair and perm ssible way of
handl i ng such a situation. The MSHA inspector admtted he had no quarrel wth
the accuracy of the top list (Tr. 12). And the conpany played no part in
selecting the representatives. It nmerely conpiled on one piece of paper the
eparate pieces of paper each of which had been sent to MSHA individually. Its
actions were purely mnisterial and added not hing of substance. The only
alternative woul d have been for the operator to post separate pieces of paper
side by side all over the bulletin board. This would not have aided the process
of miner representation. On the contrary, it would have been conplicated and
confusi ng. The operator used good judgnent and good sense. |If MSHA wants the
matter handled differently, it can anend the regulation to specify what it
wants done. But as matters now stand, the operator nust be held to have acted
reasonably and efficaciously. Accordingly, | hold the conposite list posted on
the top in the safety office bulletin board was acceptabl e.

The next issue is the required posting location for the appropriate list.
The regul ation requires that the list which nust be maintained in a current
status be posted on the mne bulletin board. In this case there were three
bulletin boards. One, as already discussed was inside the safety office ("A"
on MBHA Exhi bit PA14). The second board was gl assed in and secured on the
out side wall of the building which housed the mine office and changi ng
room (Tr. 20A22; 57A59; "B" on MSHA Exhibit PA14). On the door of this building
was a sign "Mne Ofice" and on the top of the board itself was a sign "The
Mne Bulletin Board" (Tr. 57). On this bulletin board was posted a |ist of
m ner representatives dated Septenber 15, 1980 with sone updati ng notations
(Tr. 17, 22, 70, MSHA Exhibit PA7). A conparison with the 1984 |ist posted
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on top in the safety office reveals that the 1980 |list was out of date. The
third board was glassed in on the outside of the m Il building where the change
roomfor the mill workers was |ocated (Tr. 58, "C' on MBHA Exhibit PA14). The
same 1980 list was on this board as on the board on the mne office building
(Tr. 23).

I conclude the 1980 list was not current and therefore, not acceptable
under the regul ations. The question then becones: was the posting in the safety
office sufficient? I conclude it was not. The regul ation requires posting on
the "mine bulletin board". There was just such a place in this case. The second
board ("B") was entitled "M ne Bulletin Board" and was nmounted next to a door
marked "M ne O fice" (Tr. 57). Admittedly, mll enployees regularly do not pass
by the mne bulletin board but m ne enployees do so regularly on their way to
t he changing roomwhich is in the same building (Tr. 58). There is no
requi renent that every enpl oyee pass by the designated | ocation nor is there a
requi renent for multiple postings. The safety office is where enpl oyees woul d
only go for training or if they have dealings with the safety departnment (Tr.
50). Posting the current list on the safety office bulletin board did not neet
the requirenents of the regulations. Accordingly, |I find the operator violated
this aspect of the nandatory standard.

The viol ati on was nonserious. Negligence is low. As already set forth,
find the operator's prior history is good and | accept the stipulations
regarding the other criteria.

A penalty of $20 is Assessed.

Cent 85A37AM
Ctation No. 2092266

The subject citation dated Cctober 10, 1984, describes the allegedly
violative condition or practice as follows:

"The linme slaker area at this tinme was not
kept clean of slick spilled wet linme. An injury was
reported on 9/20 with the injured enployee still off
on lost time because of a slip and fall which resulted
with a back injury.

An enpl oyee, G lbert A Ronero "hel per”, stated
that this area is cleaned each shift and that at this
he was not cleaning at this tine.
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30 C.F.R [55.20A3 provides as foll ows:

55. 20A3 Mandatory. At all nining operations: (a)
Wbor kpl aces, passageways, storeroons, and service roons
shal | be kept clean and orderly. (b) The floor of every
wor kpl ace shall be maintained in a clean and, so far as
possi ble, a dry condition. Wiere wet processes are used,
drai nage shall be mmintained, and false floors, platforns,
mats, or other dry standing places shall be provided where
practicable. (c) Every floor, working place, and passageway
shall be kept free fromprotruding nails, splinters, holes,
or | oose boards, as practicable.

There is no dispute that when the inspector arrived, the floor of the line
sl aker area was covered with waste material fromthe slaker and that the drains
were clogged (Tr. 107). The evidence further indicates that in accordance wth
est abl i shed procedures the |linme slaker hel per had intentionally enptied the
contents of the slaker chanber onto the floor because the chanber had becone
pl ugged (Tr. 151). The hel per was supposed to clean up the floor i mediately
but he had to leave to go to the bathroom (Tr. 110). At this tinme the inspector
arrived and issued the subject citation. MSHA's witness and the operator's
wi t ness agreed that the condition which the inspector found could have occurred
during the brief interval the hel per was gone (Tr. 146, 154). In the absence of

evi dence on the point, | cannot accept the unsupported suggestion that the
hel per coul d have gone to the bathroom before he enptied the slaker chanber
(Tr. 147). | appreciate the inspector's concern over the condition he saw

However, a little conmon sense would not be amiss in a case such as this. Under
the circunstances presented | cannot find the operator failed to conply with
t he mandat ory standard.
Ctation No. 2092266 is Vacated.
ORDER
In light of the foregoing, the operator is ORDERED TO PAY $20 within 30
days of the date of this decision

Paul Merlin
Chi ef Administrative Law Judge



